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Legislation and jurisdiction

1 Whatis the relevant legislation and who enforces it?

The relevant legislation is Law No. 3959/2011 on the Protection of Free
Competition (the Competition Law).

The Competition Law is enforced by an eight-member Competition
Commission (the Commission), an independent authority with admin-
istrative and economic autonomy supervised by the Minister of the
Economy, Competitiveness and Shipping, with a five-year term of office.

The Directorate General of Competition (DG) is headed by a general
director appointed by the Commission for a four-year term of office and
consists of approximately 100 members.

The National Telecommunications and Post Committee enforces the
law regarding concentrations and antitrust cases in the electronic commu-
nications sector, according to Law No. 4070/2012.

Concentrations and antitrust cases in the media sector (TV, radio,
newspapers and periodicals) are governed in principle by Law No.
3592/2007 (the Media Law) and by the Competition Law. These laws are
enforced by the Commission.

2 Whatkinds of mergers are caught?

The Competition Law applies to concentrations in general. The term ‘con-
centration’ includes any kind of merger or acquisition between two or more
previously independent undertakings (article 5.2 of the Law). A concentra-
tion is also deemed to arise where one or more persons already controlling
at least one undertaking, or one or more undertakings, acquire direct or
indirect control over the whole or parts of one or more undertakings.

3 What types of joint ventures are caught?

All full-function joint ventures shall constitute a concentration and shall be
examined under merger control rules. However, the cooperative aspects
of the joint venture shall be examined under article 1(1) and (3) of the
Competition Law. In making this appraisal, the Commission shall take
into account: whether the parent undertakings retain a significant por-
tion of activities in the same market as the joint venture or in an upstream,
downstream or closely related market; and whether it is likely that the joint
venture eliminates competition in a substantial part of the relevant market.

4 Isthere a definition of ‘control’ and are minority and other
interests less than control caught?

According to the Competition Law, control shall be constituted by rights,
contracts or other means that either separately or in combination, and hav-
ing regard to the considerations of fact or law involved, confer the possi-
bility of exercising decisive influence on the activities of an undertaking,
in particular by: ownership or usufruct over all or part of the assets of an
undertaking; and rights or contracts that confer decisive influence on the
composition, voting or decisions of the organs of an undertaking. Control
is acquired by the person or persons who (or undertakings that): are hold-
ers of the rights or entitled to rights under the contracts concerned; or
while not being holders of such rights or entitled to such rights under such
contracts, have the power to exercise the rights deriving therefrom.

The acquisition of control may be in the form of sole or joint control.
Sole control can be acquired on a de jure or a de facto basis. In the former
case, sole control is normally acquired where an undertaking acquires a
majority of the voting rights of a company. In the case of a minority share-
holding, sole control may occur in situations where specific rights are

www.gettingthedealthrough.com

attached to this shareholding. Sole control on a de facto basis may exist
when a minority shareholder is likely to achieve a majority in the share-
holders’ meeting, given that the remaining shares are widely dispersed to
a large number of shareholders and this shareholder has a stable majority
of votes in the meetings, as the other shareholders are not present or repre-
sented. The Commission will assess whether, following the concentration,
the party acquiring control will be able to determine the strategic commer-
cial decisions of the target undertaking.

Joint control exists when the shareholders must reach agreement on
major decisions concerning the controlled undertaking. The Commission
has consistently held that joint control exists in the case of equality in vot-
ing rights or in the appointment of decision-making bodies. Furthermore,
it has held that the acquisition of minority interests may be caught by
the Competition Law if, in combination with other factors, it may confer
joint control to the holding party, that is, when this minority shareholder
can block actions that determine the strategic commercial behaviour of
the undertaking. As such, the Commission considers decisions on invest-
ments, business plans, determination of budget, or the appointment of
management. Such veto rights may be included in a shareholders’ agree-
ment or in the company’s statutes. Finally, joint control exists, according
to the Commission, when the minority shareholdings together provide
the means for controlling the target undertaking. This can be the result of
either an agreement by which they undertake to act in the same way or can
occur on a de facto basis, when, for example, strong interests exist between
the minority shareholders to the effect that they would not act against each
other in exercising their rights in relation to the joint venture.

In its analysis of the exercise of decisive influence for the purposes of
determining the exercise of control, the Commission takes into account
the specific legislative framework in place, as was demonstrated in its
2013 analysis on the exercise of control by the Hellenic Financial Stability
Fund (HFSF) over the National Bank of Greece (NBG). The Memorandum
of Understanding on Specific Economic Policy Conditionality between
the Greek government, the European Union, the International Monetary
Fund and the European Central Bank, dated 3 May 2010 provided for
the establishment of the HFSF. Its founding law provides that it is a legal
entity of private law, not part of the public sector, with administrative and
financial autonomy. The HFSF receives its resources from the Greek state
and its objective is to safeguard the stability of the Greek banking system
by providing equity capital to credit institutions. In September 2010, the
European Commission approved the HFSF as a recapitalisation scheme
in line with the rules on support schemes for the financial sector during
the crisis and prolonged it several times. The NBG received capital sup-
port from the HFSF. The Commission examined whether the HFSF was
able to exercise decisive influence on the NBG. Although it found that the
HFSF held 84 per cent of the NBG’s shares, that HFSF’s founding law pro-
vided that its representative in the board of the banking institution had a
veto right in case the discussed decision could prejudice the interests of
its customers or seriously influence the liquidity or solvency or the regu-
lar operation of the institution, that the HFSF examined to what extent the
banking institutions to which it had granted capital support implemented
their restructuring plan safeguarding their business autonomy, as well as
that the bank’s restructuring plan and the business plan had to be approved
by the Fund, the Commission decided that the HFSF did not exercise con-
trol on the NBG. This was, among other things, due to the fact that the
voting rights of the Fund were subject to certain restrictions which led
the Commission to the conclusion that the NBG maintained its business
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autonomy. In particular, the Fund did not participate in the shareholders’
meeting regarding decisions on strategic matters (budget approval, busi-
ness plan, investments, election of board members), while at the board
level the Fund could exercise its rights through its representative in the
Board in a manner that respected the autonomy of the bank and only if
the matter at hand was included in the restructuring plan, prejudiced the
interests of its customers or seriously influenced its liquidity or solvency or
regular business. Moreover, the board was able to decide on the business
plan and budget.

Regarding the acquisition of control of a part of an undertaking, the
Commission looks separately at each of the category of assets acquired and
examines whether, despite the fact that they may have been acquired by
different legal acts, they constitute a single unitary transaction. In this con-
text, apart from tangible (eg, inventory) or intangible (eg, goodwill) assets
transferred, it has considered in a 2013 decision as part of an acquired busi-
ness, the right of the acquiring undertaking to use the premises where the
target business was carried out by virtue of a lease agreement of a 12-year
duration concluded with the owner of the premises.

5 Whatare the jurisdictional thresholds for notification and are
there circumstances in which transactions falling below these
thresholds may be investigated?

A concentration is subject to a pre-merger notification if the parties have
a combined aggregate worldwide turnover of at least €150 million and
each of at least two participating undertakings has an aggregate turnover
exceeding €15 million in Greece. In concentrations in the media sector the
thresholds are €50 million and €5 million respectively.

In the case of an acquisition of parts of one or more undertakings,
irrespective of whether these parts have a legal personality or not, only the
turnover related to the target assets shall be taken into account with regard
to the seller.

Regarding credit institutions and other financial institutions and
insurance undertakings, article 10(3) of the Competition Law includes spe-
cific provisions regarding calculations of turnover.

6 Isthefiling mandatory or voluntary? If mandatory, do any
exceptions exist?

The filing is mandatory without exception.

7 Do foreign-to-foreign mergers have to be notified and is there
alocal effects test?

Yes, if the thresholds are met, according to article 6. Several foreign-to-for-
eign mergers have been notified where the parties had sales in the Greek
market, even in the absence of a local company or assets. The basis for the
application of the Competition Law to such mergers is article 46 thereof,
under which the Law is also applicable to concentrations taking place
outside Greece, even if participating undertakings are not established in
Greece, where they have actual or potential effects on competition in the
Greek market.

8 Arethere also rules on foreign investment, special sectors or
other relevant approvals?

The Commission’s role in competition policy matters relating to special
sectors of the economy under the umbrella of a regulatory authority, such
as the telecommunications sector, has been limited to a consultative one.

Legislation relating to special sectors, such as banking, insurance,
investment services, telecommunications, media, energy, etc, provide for
special notifications or approvals, not related to antitrust issues, in cases
of acquisitions of major holdings. In addition, there exist special report-
ing requirements when a major holding in a company listed in the Athens
Stock Exchange is acquired or disposed of. These should be examined on
a case-by-case basis.

Notification and clearance timetable

9 What are the deadlines for filing? Are there sanctions for not
filing and are they applied in practice?

A pre-merger filing should be submitted within 30 calendar days from the
conclusion of a binding agreement, the announcement of a public bid or
the acquisition of a controlling interest. Filing before any of the above
events, in principle, shall not trigger the timetable for clearance.

In the case of wilful failure to notify a concentration as above, the
Commission imposes a fine of at least €30,000 up to 10 per cent of the
aggregate turnover of the undertaking under obligation to notify. In the
majority of cases the fines for late notification do not exceed double the
minimum fine amount, although there have been some exceptions.

Failure to notify constitutes a criminal offence for the undertak-
ing’s lawful representative, punishable with a penalty from €15,000 to
€150,000.

10 Whois responsible for filing and are filing fees required?

In the case of a merger agreement, the concentration must be notified by

all parties involved, whereas in cases of acquisition of sole control by the

party acquiring control and in cases of acquisition of joint control, notifica-

tion must be made by all the undertakings participating in the agreement.
The filing fee for a pre-merger filing amounts to €1,100.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

In cases of concentrations subject to pre-merger control, the implementa-

tion of the transaction is prohibited until the Commission issues a decision:

- approving the transaction under article 8(3) (Phase I decision);
approving the transaction after an in-depth investigation (with or with-
out conditions) within 9o days from the initiation of Phase II proceed-
ings, according to article 8(4), (5), (6) and (8) (Phase II decision);
approving the transaction before a 9o-day term following initiation of
Phase II proceedings has expired without the issuance of a prohibitive
decision (deemed clearance); and
prohibiting the transaction according to article 8(6) (see question 17).

In a 2014 case, the Commission dealt with an acquisition of joint control,
approved backin 2012, in the form of veto rights awarded to the 49 per cent
shareholder by virtue of a shareholders’ agreement and examined whether
the concentration had been implemented before the issuance of its approv-
ing decision while it should have been suspended. According to the facts,
on the same day that the shareholders’ agreement was signed and even
before the submission of the notification to the Commission, the share-
holders’ meeting of the target company had in fact elected a new board of
directors consisting of directors appointed by both parties in conformity
with the shareholders’ agreement. From the evidence submitted to it, the
Commission found that although the board had been elected by the share-
holders’ meeting and had convened at a meeting to constitute itself into a
corporate body before the issuance of the Commission’s approving deci-
sion, it had not thereafter exercised any of its powers. In fact, a month after
its election, the shareholders’ meeting of the target company revoked its
decision electing such board with retroactive effect since its election. The
Commission thus concluded that the joint control had not been actually
implemented and refrained from the imposition of fines for early imple-
mentation of the concentration to the shareholders of the target company.

12 What are the possible sanctions involved in closing before
clearance and are they applied in practice?

Closing before clearance attracts a fine of at least €30,000 and up to 10
per cent of the aggregate turnover of the undertaking under obligation to
notify. In the majority of cases, the fines for early closing do not exceed
double the minimum fine amount, although there have been exceptions.

Closing before the Commission’s decision constitutes a criminal
offence for the undertaking’s lawful representative, punishable with a fine
from €15,000 to €150,000.

The Commission may adopt appropriate provisional measures to
restore or maintain conditions of effective competition if the concentra-
tion has closed before a clearance decision or in breach of the remedies
imposed by the Commission’s clearance decision.

Early implementation may only be allowed following a special deroga-
tion by the Commission. Derogations may be granted to prevent serious
damage to one or more of the undertakings concerned or to a third party.
A derogation may be requested or granted at any time (before notification
or after the transaction) and revoked by the Commission in the circum-
stances provided in the law, for example if it was based on inaccurate or
misleading information. The Commission may, in granting a derogation,
impose conditions and obligations on the parties to ensure effective com-
petition and prevent situations that could obstruct the enforcement of an
eventual blocking decision. The Commission regards derogations as an
exceptional measure and grants them with great caution, in particular
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where the participating undertakings face serious financial problems. The
Commission has granted a derogation to a major Greek bank that intended
to take over from a bank under liquidation all its current account contracts
with its customers. The Commission held that the immediate implementa-
tion of the succession was crucial not only for the customers of the failed
bank, so that they could have immediate access to their bank accounts, but
also to safeguard the reputation of the Greek banking system.

13 Are sanctions applied in cases involving closing before
clearance in foreign-to-foreign mergers?

The Commission would impose sanctions in cases involving closing before

clearance in foreign-to-foreign mergers.

14 What solutions might be acceptable to permit closing before
clearance in a foreign-to-foreign merger?

‘Hold-separate’ arrangements have, to date, not been accepted by the
Commission as it considers that a concentration at the level of the parent
undertakings outside Greece gives the possibility to the acquiring under-
taking to implement its business and pricing policy to the seller’s custom-
ers in Greece, thus acquiring control of the target’s local market share.

15 Arethere any special merger control rules applicable to public
takeover bids?

In the case of public bids or acquisitions of controlling interest on the stock
exchange, implementation is allowed provided the transaction has been
duly notified to the Commission and the acquirer does not exercise the vot-
ing rights of the acquired securities, or does so only in order to secure the
full value of the investment and on the basis of a derogation decision issued
by the Commission. In a derogation issued in this context, the Commission
allowed the exercise of the voting rights of the acquired shares to elect a
new board of directors, provided this board would not proceed to manage-
ment acts that would substantially modify the assets or liabilities of the
company until the issuance of the clearance decision by the Commission.

16 Whatis the level of detail required in the preparation of a
filing?

Pre-merger filing is onerous. A specific form exists similar to the Form CO,

as well as a short form filed when the notifying party considers that the

concentration does not raise serious doubts. As a general rule, the short
form may be used for the purpose of notifying concentrations, where one
of the following conditions is met:
none of the parties to the concentration are engaged in business
activities in the same relevant product and geographic market (no
horizontal overlap), or in a market that is upstream or downstream of
a market in which another party to the concentration is engaged (no
vertical relationship);

+  two or more of the parties to the concentration are engaged in busi-
ness activities in the same relevant product and geographic market
(horizontal relationships), provided that their combined market share
is less than 15 per cent; or one or more of the parties to the concen-
tration are engaged in business activities in a product market which is
upstream or downstream of a product market in which any other party
to the concentration is engaged (vertical relationships), and provided
that none of their individual or combined market shares at either level
is 2§ per cent or more; or

+ a party is to acquire sole control of an undertaking over which it
already has joint control.

The Commission may require a full-form notification where it appears
either that the conditions for using the short form are not met, or, excep-
tionally, where they are met, the Commission determines, nonetheless,
that a full-form notification is necessary for an adequate investigation of
possible competition concerns.

Notifications should be submitted in four copies in the Greek lan-
guage, with supporting documents as well as by e-mail. In practice, if these
are in English, no Greek translation will be required, except for the concen-
tration agreement itself. This document, or at least its principal provisions,
should be translated into Greek. The submitting attorney should produce
a power of attorney granting him all necessary powers to act before the
Commission and also to act as attorney for service.
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17 Whatis the statutory timetable for clearance? Can it be
speeded up?

There is a two-stage procedure for pre-merger filings.

If the concentration does not raise serious doubts concerning poten-
tial restrictive effects on competition, the Commission should issue a clear-
ance decision within one month of notification.

If the concentration raises serious doubts, the president of the
Commission must issue a decision within one month of notification ini-
tiating a full investigation of the notified transaction. The participating
undertakings should be immediately informed about this decision. The
case is introduced before the Commission within 45 days. From that date,
the undertakings may within 20 days at the latest propose commitments.
In exceptional cases, the Commission may accept commitments even after
the expiration of the 20-day term, in which case the term for the issuance
of a decision under article 8(6) is extended from 90 to 105 days. Where
the Commission finds that the concentration substantially restricts com-
petition in the relevant market, or that, in the case of a joint venture, the
criteria laid down by article 1(3) are not fulfilled, it shall issue a decision
prohibiting the concentration. Such decision must be issued within 9o days
of the initiation of Phase II. If the Commission finds that the concentration
does not substantially restrict competition or if it approves the same with
conditions, it shall issue an approving decision. If the 9o-day term expires
without the issuance of a prohibitive decision, the concentration is deemed
as approved, with the Commission thereafter issuing a merely confirma-
tory decision.

This timetable cannot be speeded up. They can be extended when the
notifying undertakings consent.

If the participating undertakings do not furnish any required infor-
mation within the set deadline, the term for the issuance of the decision
is suspended and recommences as soon as such information is furnished.
In its decisions, the Commission mentions the date of the notification, the
date of its request for information and the date of submission thereof by
the notifying party.

In general the Commission issues its decisions within above terms.

18 What are the typical steps and different phases of the
investigation?

Upon receipt of notification, a rapporteur is appointed from the members
of the Commission who shall be assisted by a team of employees of the
DG. An investigation shall commence involving contacting third parties,
such as competitors or customers. Letters may also be addressed to noti-
fying parties with additional requests for information, which should be
replied to within at least five days of receipt. The rapporteur should issue
its recommendation to the Commission, also made available to the notify-
ing parties, whether to clear the transaction or not. The parties, following
the issuance of the recommendation, have access to the non-confidential
information of the Commission’s file on the case. Third parties do not have
access to the file.

A summons is addressed by the Secretariat to the parties for a hear-
ing before the Commission. At the hearing, the parties may present their
arguments and examine witnesses. Thereafter, they may also submit writ-
ten pleadings.

Substantive assessment

19 Whatis the substantive test for clearance?

The test for clearance is that a concentration must not significantly restrict
competition in the Greek market, in particular by way of creating or rein-
forcing a dominant position. Criteria taken into account include: actual
and potential competition, barriers to entry, the economic strength of
participating undertakings, the supply and demand trends relating to the
products or services involved, the structure of the market, and the bargain-
ing power of suppliers or customers.

In the Media Law, dominance is defined by way of reference to a scale
of market shares that will be acquired as a result of the concentration.
These market shares vary depending on whether the party acquiring con-
trol is active in one or more media of the same type or of different types.
The wider the spread in the various media, the lower is the market share
conferring dominance. These shares vary from 25 per cent to 35 per cent.
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20 Isthere aspecial substantive test for joint ventures?

In addition to examining whether the joint venture will significantly restrict
competition, the Commission will assess possible ‘cooperative’ effects (see
question 3).

21 What are the ‘theories of harm’ that the authorities will
investigate?

Single or joint market dominance is the basic concern of the authorities
during their investigation of a concentration. On occasions they have also
examined unilateral, coordinated, vertical and conglomerate effects.

22 Towhat extent are non-competition issues relevant in the
review process?

In recent years, the Commission has shown that it also takes into account
the effects on the national economy when examining a merger. For
example, in relation to the banking sector, the Commission has repeat-
edly stressed the need to support concentrations therein, as these sectors
account for a considerable percentage of gross national income and con-
centrations would lead to the formation of more competitive and mod-
ernised groups with increased economic and productive strength, which
would offer employment to a wide range of professions.

23 Towhat extent does the authority take into account economic
efficiencies in the review process?

Economic efficiencies are taken into account by the Commission to the
extent that they enhance the degree of competition in the market in favour
of consumers.

Remedies and ancillary restraints

24 What powers do the authorities have to prohibit or otherwise
interfere with a transaction?

If the authorities find that a concentration significantly restricts competi-
tion, then a prohibitive decision shall be issued (see questions 11 and 17).
If a concentration has been implemented in breach of the Competition
Law or in breach of a prohibitive decision, the Commission may require
the undertakings concerned to dissolve the concentration, in particular
through the dissolution of the merger or disposal of all the shares or assets
acquired, so as to restore the situation prevailing before the implementa-
tion of the concentration. Divestment has to date been ordered only once,
in a transaction between Greek companies. The Commission may also
order any other appropriate measure for the dissolution of the merger.

25 Isitpossible to remedy competition issues, for example by
giving divestment undertakings or behavioural remedies?

The Commission may clear the transaction subject to conditions so
as to render the concentration compatible with the substantive test
for clearance or to ensure compliance by the parties with the amend-
ments to the terms to the concentration agreed by them. A fine for non-
compliance may be threatened by the Commission, which may not exceed
10 per cent of the aggregate turnover of the undertakings. By virtue of a
subsequent decision verifying that the conditions have been breached, the
Commission may declare that the fine has been forfeited.

In a 2011 decision involving the ice-cream sector, the Commission
analysed in great depth the non-coordinated and coordinated effects of
the transaction and cleared it following an undertaking by the acquiring
undertaking that the exclusivity clause, obliging the point of sales to use
freezers only for the ice cream of the suppliers providing them, would be
deleted from the respective agreements. In another 2011 case in the milk
sector, the Commission cleared the transaction after a commitment by the
acquiring company to divest a business of the target and to appoint a trus-
tee to implement such divestiture.

26 What are the basic conditions and timing issues applicable to
adivestment or other remedy?

To date, only one decision imposing divestment as a condition for clearance
has been issued (see question 25). In that case, in order to entirely remove
the horizontal overlap between the parties to the concentration and enable
access of competitors in the chocolate milk market and given that it was
not possible to separate the business activity of the chocolate milk from
that of white milk, the Commission concluded that the acquiring party
should sell a leading trademark of chocolate milk of the acquired party to

4

an appropriate buyer. In order to ensure the viability and competitiveness
of the divested asset, the acquiring party further committed, subject to the
buyer’s approval, to provide to the buyer access to its distribution network
for chocolate milk and to have the new entity enter into a toll manufactur-
ing agreement to produce chocolate milk for the buyer at market prices, for
a transitional period of two years following completion of the divestiture.

27 Whatis the track record of the authority in requiring remedies
in foreign-to-foreign mergers?

The Commission has, to date, never imposed remedies in a foreign-to-

foreign merger.

28 Inwhat circumstances will the clearance decision cover
related arrangements?

A clearance decision covers restrictions directly related and necessary
for the implementation of the concentration. The Commission usually
examines these restrictions separately and clears them on the basis of
principles similar to those of the European Commission’s Notice on ancil-
lary restrictions.

Involvement of other parties or authorities

29 Are customers and competitors involved in the review process
and what rights do complainants have?

Third parties are given the opportunity under the Competition Law to play
an important role in the application of Greek merger control rules. The DG
may address questions to third parties, such as competitors or customers.
These should be replied to within five days and the Competition Law pro-
vides for fines for those who do not comply. The Commission may invite
any third party to the hearing before it, if it decides that its participation
will contribute to the examination of the case. In addition, any third party,
natural or legal person may intervene in the proceedings by submitting
written pleadings at least five days before the hearing.

Although the Competition Law does not explicitly give third parties
the right to complain in cases of infringement of merger control rules,
there is no obstacle to the investigation of a non-notified transaction given
the Commission’s wide powers to commence on its own initiative investi-
gations with the purpose of establishing whether merger control rules have
been infringed.

Third parties demonstrating a legitimate interest may file an appeal
against the decisions of the Commission before the Administrative Appeal
Court of Athens.

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from
disclosure?

The Commission has fixed the form and content of the public announce-
ment of the concentrations subject to pre-merger control by the notifying
party in the daily press. Such announcement should take place imme-
diately after of notification. This announcement is also uploaded to the
Commission’s website so that any interested party may submit observa-
tions or information on the notified concentration.

The decisions of the Commission are published in the Government
Gazette. Commercial information, including business secrets, are pro-
tected from disclosure under article 28 of the Regulation of Operation and
Administration of the Competition Commission.

31 Do the authorities cooperate with antitrust authorities in
other jurisdictions?

Under the Competition Law, the Commission assists the European
Commission in investigations carried out on the basis of EU provisions.
Decisions of antitrust authorities of other member states play a crucial role
in the Commission’s assessment of the concentration. The Commission
keeps records of concentrations subject to multiple filings in the context of
the Network of European Competition Authorities (ECAs) and cooperates
with ECAs regarding merger control.

Judicial review

32 What are the opportunities for appeal or judicial review?

Decisions of the Commission are subject to appeal before the
Administrative Appeal Court of Athens. Such appeal does not automati-
cally suspend the enforcement of the contested decision, but a petition to
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this effect may be submitted to the Appeal Court, which may grant a sus-
pension of the whole or part of the appealed decision, provided serious rea-
sons exist. If the appealed decision imposes a fine, the Appeal Court may
suspend only up to 80 per cent of the fine.

A recourse for judicial review of the Appeal Court’s decision may be
filed before the supreme administrative court, the Council of State, on
points of law and procedure.

The Commission seems to recognise the possibility for third parties
to request by way of a petition to the Commission the revocation of a deci-
sion it hasissued approving a concentration, if this decision has been based
on inaccurate or misleading information. In such case, the Commission
may issue a new decision. However, this possibility is only available if the
applicant can invoke a specific damage that it will suffer as a result of the
approved concentration and a causal link between such damage and the
issued decision.

33 Whatis the usual time frame for appeal or judicial review?

The time frame for an appeal before the Appeal Court is 60 days from
the decision being served to the parties concerned. The term for recourse
before the Council of State is 60 days from the Appeal Court’s decision
being served. It may take more than a year for the Appeal Court to deliver
its decision and even longer for the Council of State.

Enforcement practice and future developments

34 Whatis the recent enforcement record and what are the
current enforcement concerns of the authorities?

The Commission has, to date, never prohibited a foreign-to-foreign
merger, but has imposed fines for failure to notify and for early closing.

Given the increased concentration occurring in the supermarket sec-
tor, the Commission had the opportunity in 2014-2015 to deal with a num-
ber of transactions in this sector that were approved at Phase I.

Update and trends

The past year has seen a number of concentrations in the sector of
supermarkets and cash and carry shops with a geographically local
rather than a countrywide effect. These were all cleared in Phase

1. The Commission has consistently distinguished three relevant
product markets: the retail market for daily consumer goods through
modern distribution channels, the wholesale market for daily con-
sumer goods through cash and carry shops and the market for the
procurement of daily consumer goods. In assessing the possible
anticompetitive effects the Commission concluded that in these
horizontal mergers there was no risk, without resorting to coordi-
nated behaviour, of eliminating important competitive constraints
on one or more firms, nor was it likely to coordinate and raise prices
or otherwise harm effective competition. In the reviewed cases, the
share of the combined entity did not exceed 35-40 per cent in the
relevant product and geographic market that is considered by the
Commission as the threshold beyond which other factors playing a
decisive role in the maintenance of competitive conditions should
also be examined (potential competitors on a national scale, coun-
tervailing buyer power, barriers to entry, etc).

35 Are there current proposals to change the legislation?

There have been no developments in merger control legislation this year.
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